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Court must determine the correctness of the 
District Court's application of the law, 
granting no deference to the trial court 
determination. 
Supporting Authority: 
a. Mountain Fuel Supply v. Salt Lake City Corp., 
752 P.2d 884, 887 (Utah 1988). 
b. East Bench Irrigation Co. v. Deseret Irrigation 
Co., 271 P.2d 449, (Utah 1954); 
Piute Reservoir & Irrigation Co. v. West 
Panguitch Irrigation & Reservoir Co., 364 P.2d 
113 (Utah 1961); 
2. Whether there is sufficient credible evidence to 
support the District Court's Finding of Fact Number 28 as to the 
amount of water diverted in 1984 and 1986, and, therefore, 
whether the District Court's finding is clearly erroneous. 
The standard of review is whether the 
District Court's factual finding is clearly 
erroneous. Rule 52(a), Utah Rules of Civil 
Procedure. 
STATEMENT OF CASE 
Nature of the Case 
In this case, the plaintiff, a downstream water user, seeks 
a decree compelling an upper water user to replace the amount of 
water in a natural stream that has been diminished by the upper 
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user's change in the method of use of the water and damages for 
the loss of use of the water up to the time a decree is entered. 
This appeal presents an important legal question having far 
reaching effect on the use of water in this State. The issue 
here involved necessitates the clarification of the law 
applicable when the use of new technology impacts long-
established patterns of water use and presents the opportunity 
by that clarification to balance the commendable use of new 
technology with a just and fair utilization of water permitting 
all to benefit and avoiding damage to any. 
Course of Proceedings and 
Disposition in Trial Court 
The case was tried to the District Court (Honorable Don V. 
Tibbs) without jury. The Court rendered judgment for the 
defendant, declining to grant the relief sought by plaintiff. 
Findings of Fact and Conclusions of Law were adopted by the 
Court and a Judgment and Decree was entered on August 29, 1989. 
The case below presented two major issues, one of fact and 
one of law. The fact issue was whether defendant's change from 
a primarily flood irrigation system to a pressurized sprinkler 
irrigation system caused a reduction in the plaintiff's 
diversions from Alvey Wash, and the legal issue was whether the 
defendant is liable to plaintiff for the losses caused by that 
reduction. The trial court disposed of the case by deciding the 
legal issue against the plaintiff. No memorandum opinion was 
rendered, and there was, therefore, no explanation of the trial 
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Judge's reasoning or the basis upon which he arrived at his 
decision or made the findings he did make or why he chose to 
omit findings in certain other significant areas of inquiry at 
the trial. The conclusion of law is, however, that the lawful 
appropriation by plaintiff's predecessor in 1909 of the flow of 
water in Alvey Wash in Garfield County, which flow was 
substantially augmented by seepage and run-off water from 
irrigation by defendant's shareholders, "did not carry with it 
any vested right" to require defendant to use the water so that 
historic flow in Alvey Wash would be maintained. Conclusion of 
Law 2; R. 335. Although the Judge did adopt virtually verbatim 
and with but a few minor changes the findings of fact presented 
by defendant, no finding was made with respect to the issue of 
causation and the related issue of the amount of plaintiff's 
loss. This is not inappropriate, considering the controlling 
conclusion made by the Judge on the legal issue. 
This appeal, therefore, necessarily concerns the propriety 
of the decision on the key legal issue, and differences over 
factual nuances may (with but a few exceptions) be avoided here. 
Some facts related to causation are, however, included in the 
following statement of facts to provide the necessary factual 
backdrop for consideration of the legal issue. In keeping with 
Rule 24(d), the plaintiff estate, represented by Mary Ka2:an, who 
is the administratrix of the estate of her deceased husband Paul 
Steed, will sometimes be referred to as the "Steed Family," and 
the defendant, The New Escalante Water Co., which is an 
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irrigation company incorporated under our State's non-profit 
corporation law, and which is located in Garfield County, will 
sometimes be referred to as "the Irrigation Company." 
The facts recited are largely uncontested, and, therefore, 
to avoid unnecessary visual interruptions b^ record references, 
record references are not inserted on routine matters. 
Statement of Facts 
This case involves the use of water in what is known as 
Alvey Wash, which is a wash or, in some parts, a canyon south of 
the town of Escalante in Garfield County. The Wash is somewhat 
in the shape of a large horseshoe, with the town of Escalante 
located immediately north of the bend in the horseshoe, with one 
prong of the Wash going to the southwest and the other prong to 
the southeast. The inside of the southwest prong or leg is 
bordered by tall and impenetrable cliffs, with the southwest 
prong of the Wash being on the west of those cliffs. The land 
slopes from the base of the east side of those cliffs across the 
middle of the horseshoe towards the east prong of the Wash. 
That land is relatively flat, except for its gentle slope to the 
east toward the Wash, and substantial part of that land has been 
farmed for over 100 years with water that was brought upon the 
land from the Escalante River, which runs north of the town of 
Escalante in a generally west to east direction, and by water 
taken from the southeasterly prong of Alvey Wash. See Exhibit 
42, (topographical map with relevant features marked). 
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The Steed Family's various Alvey Wash water rights, which 
are the heart of this case, were acquired by their predecessors 
in the early 1900s. The Irrigation Company (the defendant) 
takes its water from the Escalante River, and its rights stem 
from its appropriation of water in the late 1800s. The 
respective water rights of each party are set out in the 
Proposed Determination in the general adjudication proceeding 
generally approved by the court's pretrial order dated July 27, 
1977, in that proceeding. There is no issue as to those rights 
in this case. The Steed Family is entitled under its three 
rights to divert water from Alvey Wash at the rate of 1.5 cubic 
feet per second to meet the irrigation requirements of 60 acres 
of land. Their primary right (Certificate of Appropriation 235) 
is for the irrigation of 50 acres and is the primary right on 
Alvey Wash. The two other water user claims are for irrigation 
of another 10 acres. All of these rights were approved in the 
general adjudication pretrial order, except as to disputes 
between plaintiff and other users on Alvey Wash as to the 
priority of the secondary rights for the 10 acres. That 
dispute, however, does not concern defendant and is only a 
matter for resolution among the Alvey Wash users themselves. 
The Steed farm consists of 440 acres in Garfield County. 
This land and the land generally in this area is, in its natural 
state, for the most part arid and with little natural vegetation 
and requires irrigation to produce native or cultivated crops in 
paying quantities. The farm was acquired by Paul Steed in 1969. 
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He was able to irrigate 60 acres with water from Alvey Wash, and 
the Steed Family was able to irrigate 60 acres with Alvey Wash 
water up until 1984, a year after the defendant installed its 
sprinkler system. R. 443. Prior to acquisition of the farm by 
the Steeds, prior owners had flood irrigated the farm. ("Flood" 
irrigation refers to the general practice of diverting the water 
from a stream by canal or ditch onto the land and letting it 
"flood" on the land or letting it run into cultivated furrows on 
the land.) The water used to flood irrigate the Steed farm had 
been diverted from Alvey Wash into a ditch which fed a pond used 
to facilitate the flood irrigation of the farm. R. 394. When 
Paul Steed acquired the land in 1969, he installed a sprinkler 
irrigation system and enlarged the existing pond to hold 
additional water from Alvey Wash. R. 394, 870, 871. Water was 
diverted from Alvey Wash into the ditch which fed the now-
enlarged pond from which the water was pumped into the sprinkler 
irrigation system. R. 394. 
Prior to 1970 all of the lands irrigated with water 
supplied by defendant to its shareholders were irrigated through 
the use of open canals, open ditches and flood-type irrigation. 
Beginning in 1970 a few shareholders with lands adjacent to 
Alvey Wash followed the example of Paul Steed and constructed 
ponds and installed sprinkler irrigation systems supplied by 
water pumped from these ponds and began to sprinkle, rather than 
flood irrigate, their lands. Finding of Facit 7; R. 324-325; R. 
411-412. The water, nevertheless, came either from Alvey Wash 
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as to those water rights on Alvey Wash or from the canals and 
ditches of the Irrigation Company as to those who owned shares 
in the Irrigation Company. 
At the end of 1982, the Irrigation Company converted its 
entire irrigation system to a pressurized sprinkler irrigation 
system. The open ditches, canals and ponds previously used by 
defendant and its shareholders were abandoned. Since the 
beginning of the 1983 irrigation season, all of defendant's 
water has been distributed to its shareholders in closed pipes 
through its pressurized sprinkler system. Finding of Fact 7; R. 
324-325. 
It is this change that is the central fact in this case. 
In shareholder meetings conducted by the Irrigation Company 
prior to the installation of the pressurized sprinkler system, 
plaintiff Mary Kazan expressed her concern that the change to a 
pressurized sprinkler system would dry up Alvey Wash and 
protested installation of the pressurized sprinkler system 
without arrangements being made to make up for this loss of 
water. R. 378-379. While acknowledging that the change to the 
pressurized sprinkler system might have an effect on the flows 
in Alvey Wash, the defendant did nothing to see that the flow in 
Alvey Wash was not affected or that any water lost was replaced. 
R. 378-379. 
There were two obvious reasons for this concern. In a 
pressurized sprinkler irrigation system the water is totally 
contained in a pipeline system. Enclosed pipes replace the 
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extensive system of canals and ditches and ponds. Hence, the 
seepage into the ground water system and from the sides of the 
ditches, canals and ponds disappears. R. 660, 784, 786. In 
addition, there is virtually no runoff at the ends of the fields 
to be used lower down the stream or system. There is also less 
water actually applied to the field for use by the plants. The 
increase in efficiency resulting from the defendant's change 
from flood-type irrigation was at least 25% according to both of 
the experts testifying in the case. R. 659, 779, 783; Finding 
of Fact 21; R. 332. 
As a result of this increase in efficiency, there is 25% 
more water available, and as a result more land can be irrigated 
with the same amount of water. Finding of Fact 8; R. 325; R. 
787-788. 
Alvey Wash is a natural stream located in the Escalante 
River Basin and is part of the Escalante River system, being a 
tributary to the Escalante River, entering the Escalante 25 
miles downstream from the Steed land. The quantity of water 
naturally flowing in Alvey Wash varies. At times there are 
substantial flows in Alvey Wash, but most of the time the 
southwest leg of the Wash is dry. Findings of Fact 9-14; R. 
325-326. The portion of Alvey Wash south and west of the town 
of Escalante (upstream from Escalante) does not have a constant 
flow of water except during a few times of the year when 
rainfall is heavy enough to cause flooding. R. 397-398, 404. 
There are a few seeps and springs in this portion of the Wash 
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that flow for short distances but soon dry up. R. 398, 505. 
However, south and east of Escalante (downstream from Escalante) 
Alvey Wash, until recently, begins to flow in a constant stream, 
beginning at a point north of the first farm on the Wash and 
continuing below the plaintiff's farm. R. 403-404. There 
always has been a constant flow in this portion of Alvey Wash. 
R. 403-404. 
Prior to 1983 there were seeps and springs from the banks 
of the Wash and swampy areas located in the portion of the Wash 
south and east of Escalante, including significant seeps and 
springs and swampy areas in the vicinity of the farms upstream 
(north) of the Steed farm. R. 405-408, 507, 539-540. 
There is no dispute that the major source of this water was 
and, to the extent that there still is water, is now water 
placed on the land west and east of the Wash by the Irrigation 
Company. Finding of Fact 16; R. 327. Chemical analyses of 
water samples taken from the Escalante River, Alvey Wash, Alvey 
Wash Canyon (the southwest prong of the Wash south and west of 
the town), and other sources confirm that the water in that 
portion of Alvey Wash below the town of Escalante (the portion 
significant in this case) comes from the Escalante River and 
augments natural sources in the Wash. R. 595-596, 598-601. 
Given the topography of the area, the only way Escalante River 
water can get into Alvey Wash is by way of seepage from the land 
east and west of Alvey Wash irrigated with Escalante River water 
supplied by defendant. Finding of Fact 15; R. 326. 
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Prior to 1983 the flow in this portion of Alvey Wash was 
water entering through the seeps and springs above the 
diversions and surface return flows from the lands located on 
the west and east sides of Alvey Wash which are irrigated by 
water supplied by defendant. R. 406, 522, 595, 602. These 
seeps and springs and return flows were entering Alvey Wash at 
the time plaintiff's predecessors in interest appropriated water 
from Alvey Wash. R. 602. 
After 1983 the quantity of water flowing in Alvey Wash 
began to decline. R. 447, 507-508, 536-537, 540-541; Exhibits 
59, 66. The seeps, springs and swampy areas in the Wash began 
to dry up gradually until now many have virtually disappeared. 
R. 415-425, 505-507, 536-537, 540-541. As an example of the 
extent of this drying out, for 20 or more years prior to 1983, 
the water level in a test hole drilled on the Thurman Spencer 
farm was 4 feet below ground level. R. 548. After 1983 the 
water level began to drop, until at the time of trial the water 
level was 8 feet, 2 inches below ground level R. 549. Prior to 
1983 cattails 5 to 6 feet tall, bulrushes and other swamp plants 
flourished in the swampy areas of the Alvey Wash south and east 
of Escalante. R. 508. As the swampy areas began drying up 
after 1983, the swamp growth died out and was replaced with 
Russian Olive trees and other plants that prefer a dryer 
environment. R. 508, 509, 714-715. 
The amount of water the plaintiff and other Alvey Wash 
users have been able to divert has been substantially less since 
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1983. R. 447, 507-508, 536-537, 540-541; Exhibits 59, 60, 61, 
66, 69. Exhibit 66 is included in the addendum as an example of 
these exhibits and visually shows the marked decrease in Alvey 
Wash flows after the Irrigation Company abandoned its ditches 
and canals. The total quantities of Alvey Wash water that users 
were able to divert for the years for which there are records 
are as follows1: 
lrThe trial court, to the extent it adopted specific findings 
regarding diversions, adopted those in plaintiff's exhibits. The 
summary of diversions here contains additional specific diversions 
also taken from plaintiff's exhibits. 
The trial court's Finding of Fact 28 recites various figures 
for diversions from Alvey Wash by plaintiff and by all irrigators 
from Alvey Wash. The numbers recited correspond to those in 
stipulated exhibits summarizing the various diversions, except for 
an obvious typographical error and one other error which is 
contrary to the only evidence in the record on this issue. Though 
the errors are relatively minor, they should be corrected. (1) 
Finding of Fact 28 says plaintiff diverted 364.9 acre feet in 1984. 
R. 334. The correct figure is 346.9. Exhibit 60. This is 
obviously a typographical error, and the finding should be 
corrected to show the correct figure. (2) Finding of Fact 28 also 
states that at least 200.3 acre feet of water was delivered to 
plaintiff in 1986. R. 334. No measurements were taken by the 
water commissioner for that year. However, Scott Steed did keep 
records in 1986 which showed that plaintiff received 196.2 acre 
feet that year. Exhibit 61. There is no evidence in the record to 
support the delivery of 200.3 acre feet as recited in Finding of 
Fact 28. The Finding of Fact should therefore be corrected to show 
the delivery of 196.2 acre feet. 
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1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
551.0 
452.5 
1160.4 
635.9 
592.2 
768.9 
330.4 
(No Record) 
527.9 
1568.0 
1782.7 
617.2 
(No Record) 
582.7 
472.6 
192.6* 
162.2* 
See Exhibits 59, 61, 66. 
(*0nly the Steed Family had sufficient water to divert any 
significant quantities of water from Alvey Wash during these 
years. R. 470.) 
The Steed Family and all of the other Alvey Wash users 
diverted water from the Wash whenever sufficient quantities were 
available to make diversion practical. R. 426-427, 507-508, 
536, 540-541. 
While the amount of water the Steed Family has been able to 
divert over the years has varied from year to year, each year 
from 1969 through 1984 they were able to irrigate at least 60 
acres of their 440 acres with water from Alvey Wash supplemented 
with well water during a few extremely dry years. R. 443. In 
1985, however, Alvey Wash began to decline. By 1986 the Steeds 
could only water 37 acres with Alvey Wash water. R. 477. In 
1987 and 1988 only 30 acres could be irrigated with water from 
Alvey Wash. R. 442. In 1989 plaintiff was not able to irrigate 
even 30 acres with water from Alvey Wash. R. 442. 
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The extent of the problem created by the Irrigation Company 
is further demonstrated by the situation with other water users 
on Alvey Wash. Since 1985 none of the other users on Alvey Wash 
have been able to divert any significant quantity of water from 
Alvey Wash because of a lack of water in the Wash. R. 470. 
Prior to 1983 one farmer, Thurman Spencer, pumped water onto his 
farm from two sumps. In 1984 one of the sumps went dry. R. 
540. In 1985 the culinary well located on the Spencer farm also 
went dry. R. 540. In 1986 there was not enough water in the 
remaining sump to pump any significant amount of water, and 
there was not enough water to pump any water in 1987 and 1988. 
R. 540-541. Another farmer, Leo Wilson, was only able to pump 
water for two days in the early spring of 1988. R. 508. In 
1987 he was only able to pump water for 12 hours in the early 
spring. R. 507-508. Another, McKay Bailey, was able to pump 
water for only about two weeks in the spring of 1986. R. 536. 
In 1987 Bailey did not take any water from Alvey Wash because of 
a lack of water. R. 536. 
With the loss of water in Alvey Wash and the cause of that 
loss so clear, the District Court made no finding with respect 
to the effect of the climatic and hydrologic factors which shed 
substantial light on water flows in the Escalante Basin. 
Extensive evidence was presented and admitted without objection 
on this subject through the plaintiff's expert, however, and 
that evidence is of significance in completing the factual 
backdrop for this Court's consideration of the legal issue. 
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There are three measured flows of water in the Escalante 
Basin that can be used for purposes of comparison and 
correlation—the Escalante River, Pine Creek (which flows into 
the Escalante River from the north immediately east of the town 
of Escalante), and Alvey Wash. Records of precipitation also 
serve as an additional factor for correlation and comparison. 
An analysis of all of these records establishes a 
remarkable correlation for the years prior to 1983 between the 
diversions in Alvey Wash and the flows in the Escalante River 
and in Pine Creek and the amount of precipitation as measured at 
Escalante, Utah. R. 627-651; Exhibits 81, 83, 85. These 
studies show a clearly discernable relationship between the 
amount of water that was diverted by the users on Alvey Wash and 
the flow in Escalante River and Pine Creek from the date of the 
earliest available records in the early 1970s through 1983. R. 
627-651; Exhibits 81, 83, 85. In other words, as water in the 
other two river sources increased or decreased, so did the water 
in Alvey Wash. 
However, after 1983, these records show a readily 
discernable change in the relationship between the diversions 
from Alvey Wash and the flows in the Escalante River and Pine 
Creek and precipitation in the area. R. 627-651; Exhibits 81, 
83, 85. This change was manifested as a sharp reduction in the 
diversion flow from Alvey Wash in proportion to the flows in the 
Escalante River and Pine Creek and the precipitation. R. 627-
651; Exhibits 81, 83, 85. Exhibit 81 is included in the 
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addendum as a ready example of this type of evidence in the 
record. It shows in graphic representation the close parallel 
between the amount of water flowing in the Escalante River and 
Alvey Wash prior to 1983. The double mass curve analysis is 
explained at R. 647-651 and demonstrates that after the time the 
irrigation system was changed there was a marked divergence from 
the previous close correlation. Exhibit 86, also included in 
the addendum, plots all four variables—Escalante River, Pine 
Creek, precipitation, and Alvey Wash--on one graph. It shows 
that while the cumulative amounts for the River, Pine Creek, and 
precipitation continued to increase and at an increasing rate, 
after 1983 the flow in Alvey Wash showed no appreciable 
increase. All of this evidence and testimony is unchallenged in 
the record and was presented by an expert with unquestionable 
credentials. 
This change in relationship of factors previously showing 
a marked relationship establishes that the reduction in the 
flows in Alvey Wash was not due to changes in precipitation but 
was caused by human intervention. Further, these records show 
that the years from 1979 through 1988 were substantially better 
water years than the earlier period 1972 through 1978. R. 638; 
Exhibits 66, 67, 75, 77, 79, 81, 83, 85, 86. This factor is 
significant in comparing the water in Alvey Wash after 1983 with 
that in prior years. In other words, it should be expected that 
there would be more, not less, water in the period 1979 through 
1988. For example, the average annual discharge from the 
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1983 13,982.76 acre feet 
1984 11,597.70 acre feet 
1985 10,531.90 acre feet 
1986 10,650,40 acre feet 
1987 11,565.20 acre feet 
R. 237-238. 
This is significant in calculating the amount of water used in 
comparison to the acres irrigated--in other words, it shows the 
amount of water required to water crops, or the actual "duty" of 
water in contrast to a theoretical duty.3 
The evidence was so clear, virtually unchallenged, that the 
change in defendant's method of use of the water caused a 
decrease in Alvey Wash water and that the change had the effect 
of increasing defendant's useable water by about 25% that the 
question naturally arises as to what happened to that water--
and, for purposes of this appeal, what should the law require as 
to the use of that water. Since defendant installed the 
pressurized sprinkler irrigation system, the number of acres 
3In the general adjudication proceeding referred to above, the 
court set the annual "duty" of water applicable to the land 
involved in this action (both that of the plaintiff and the 
Irrigation Company's shareholders) at four acre feet of water per 
season per acre on a trial basis, subject to the right of the State 
Engineer, or any interested party, to request that the duty be 
changed. Finding of Fact 5; R. 323-324; Exhibit 7, Court Order. 
The parties agreed in this case in the pretrial order that the 
issue as to the duty of water as to lands involved in this case 
would be reserved and that any liability the defendant Irrigation 
Company would have to the Steed Family to provide lost water would 
be measured by the presently established duty and by any change in 
duty that may be made as a result of the determination of a request 
to change the duty provisionally set in the July 27, 1977, pretrial 
order in the general adjudication proceeding. Finding of Fact 12; 
R. 326. 
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Escalante River for the later period from 1979 through 1987 was 
10,400 acre feet, compared to 5,600 acre feet annual average 
discharge (or about half as much) for the period from 1972 
through 1978. R. 629; Exhibit 75 (this Exhibit is contained in 
the addendum for easy reference). Similarly, the discharge from 
Pine Creek from 1979 through 1987 was 5,600 acre feet, compared 
to a 2,600 acre feet annual average for the period 1971 through 
1978. R. 630; Exhibit 77. The annual average precipitation was 
also less in the earlier period—it was 11.2 inches from 1979 
through 1987 compared to 9.1 inches annual average for the 
period 1971 through 1978. R. 636; Exhibit 79. 
The extensive factual information presented to the District 
Court was rounded out with what available figures there were as 
to the actual quantity of water used by the defendant Irrigation 
Company's shareholders2. The records that are available show 
that the Irrigation Company's shareholders used the following 
quantities of the Irrigation Company's water during the 
irrigation season in the years shown: 
2The only records available showing the water takesn by the 
defendant Irrigation Company from the Escalante River are for the 
years 1983 through 1987. These records were kept by Melvin Alvey, 
who was at various times a director or officer of defendant and 
also the person making the measurements of Alvey Wash diversions as 
the water commissioner. R. 555. Except for the summary of flow 
records for the years 1983 through 1987 shown above, all of the 
records maintained by Melvin Alvey were lost by defendant after 
this action was commenced. R. 554-556. 
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being irrigated with water supplied by defendant has increased. 
In 1952 approximately 2118 acres were irrigated with water 
supplied by defendant. R. 556. Between 1976 and 1982 
approximately 1825 acres were irrigated annually with water 
supplied by defendant. R. 464.4 Since the defendant completed 
the pressurized sprinkler system, the acreage being irrigated 
with water supplied by it has increased by at least 700 acres. 
The following acreage was irrigated by defendant's shareholders 
with Irrigation Company water in the years shown: 
1952 
1976 
1982 
1985 
1986 
1987 
1988 
1989 
2118 
1825 
1825 
2600 
2530 
2778 
2600 
2740 
acres 
acres 
acres 
acres 
acres 
acres 
acres 
acres 
R. 
R. 
R. 
R. 
R. 
R. 
R. 
R. 
556 
464 
464 
467 
467 
775 
467 
824, 
Thus, there was before the District Court a remarkably 
complete record with accurate and detailed exhibits and graphic 
presentation and well-articulated expert testimony presenting a 
40f the 2439.88 acres shown on hydrological survey maps 
prepared by the State Engineer as being adjudicated to be irrigated 
under defendant's sole use rights, more than 300 acres were not 
being irrigated at the time the survey was done in the mid-1960s, 
as shown by the designation "hb" on the maps, which designation 
means the land was not irrigated at the time of the survey but "had 
been" irrigated in the past. R. 832; Exhibit 112. None of the 
plaintiff's 60 acres of irrigated land shown on the hydrological 
survey is marked "hb" or shown as not having been irrigated at the 
time of the adjudication. Exhibits 22, 23. Most of the additional 
land that has come under irrigation with Irrigation Company water 
since the change to a sprinkler irrigation system in 1983 is 
located outside of the areas designated as areas irrigated with 
defendantf s water in the hydrological survey maps prepared by the 
State Engineer and described in the Approved Proposed 
Determination. Exhibits 42, 112. 
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complete picture of the water situation in the Escalantes Basin 
and showing the marked decrease in water in Alvey Wash in 
comparison to what would have been there without the change in 
the irrigation system. And, further, there was uncontroverted 
evidence showing the quantity of water actually used by the 
Irrigation Company's shareholders. When compared to acres 
actually irrigated, this shows the practical "duty" of water—or 
that actually consumed for crops, and these figures were 
available to assist in fashioning the requested decree. 
This, then, brings us to the legal question at hand. That 
question is, assuming the decrease in water in Alvey Wash as a 
result of the change in the irrigation system5, what legal 
responsibility does the Irrigation Company have to the Steed 
Family for this decrease? 
SUMMARY OF ARGUMENTS 
This historical use of water in this State, and the law of 
this State pertaining to the use of water, have long recognized 
that as the water in a river system is developed for irrigation 
purposes, the lower users on a river system, regardless of 
5It is noted here again that the District Court avoided any 
finding on what would otherwise be critical factual issues—that 
is, did the change in the irrigation system cause a decrease in 
Alvey Wash water and if so, how much? Rather, the court passed in 
its conclusions and judgment directly to the legal issue, 
concluding or ruling that regardless of any loss caused by 
defendant, defendant had no responsibility to make up the lost 
water. 
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priorities of appropriation, rightfully may depend upon and 
lawfully may use to irrigate their lands water which by seepage 
or return flow runs back into the river system after use by the 
upper users. The law reasonably ought to require, as the law of 
this State does require, that any change in the manner or place 
of use must be conditioned upon reasonable accommodation to 
downstream users for the effects of changes made upstream. In 
this case particularly, desirable technological advances can be 
permitted while at the same time protecting downstream users and 
still allowing to the upstream users substantial benefits 
realized from the technological change. 
ARGUMENT 
This case requires the Court to define the extent of one 
water userf s duty to another when a change in onef s manner and 
place of use of water has a substantial adverse effect on the 
water available to another in the same river basin. Plaintiff's 
position is that the law requires, as it reasonably ought to, 
that any change in manner and place of use should be conditioned 
upon reasonable accommodation to downstream users for the 
effects of that change. Defendant, on the other hand, contends 
that it can change the manner and place of its use of water 
without any liability whatsoever for foreseeable, and in this 
case foreseen, injuries to other users in the same river basin. 
The trial court's judgment from which this appeal is taken 
adopts the defendant's position. 
21 
This case presents an extension of an old water problem* 
This Court, while having in the past considered the effect of an 
upstream user's change of use on a downstream appropriator, has 
not considered the type of change here involved—that is, a 
change in the method and manner of use to a totally contained 
pressurized irrigation system. The Court, therefore, must apply 
advancing principles of water law to advancing technology and 
will be fashioning in this case a rule of law not only 
specifically for this case but a rule that will accommodate 
ongoing advances in irrigation technology. In so doing, it is 
appropriate to consider pronouncements in earlier cases, but the 
rules stated there must be considered in light of the particular 
circumstances involved (there and here) and the practical 
effects of applying a similar rule to these circumstances at 
this time. Because this case involves an extension of the 
factual situation presented in the earlier cases, the problem 
for the Court is not finding features that distinguish this case 
from others but determining what distinctions should be Legally 
significant. Ultimately, the Court must be guided by applicable 
hydrological principles and good water policy. 
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I 
Upper Users Are Liable for the Injuries to Lower Users 
that Result from Changes in the Upper User's Place 
or Manner of Use of Water 
The Court is called upon to strike a balance between 
competing interests. On the one hand is the defendant's 
interest in using the technology available to increase the 
efficiency with which it uses its water. On the other hand is 
the plaintiff's interest in being able to continue the use of 
water she and her predecessors in interest have been using for 
over 75 years. In developing a rule of law to balance these 
competing interests, the Court must rely on hydrological facts 
and not on some label used to describe the water involved. The 
rule of law must be formulated with an eye to the future and the 
technological advances in irrigation techniques that are yet to 
come. 
A. Changes in the place or manner of use by upper users, 
particularly changes that increase the upper user's 
consumption of water, necessarily affect the water 
available to lower users down the river system. 
This Court has long recognized that as the water in a 
valley or river basin is developed for irrigation purposes, the 
lower users depend substantially on the return flows which seep 
and run back into the river system to provide the water used to 
irrigate their land. East Bench Irrigation Co. v. Deseret 
Irrigation Co., 271 P.2d 449, 452. This relationship between 
upper and lower users exists in every valley and basin in Utah 
where the lands have been developed through irrigation. The 
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interrelationship between upper and lower users on the same 
river system is the heart of this case. The defendant's change 
from a primarily flood-type irrigation system to a pressurized 
sprinkler irrigation system has upset the equilibrium between 
the uses of upper and lower users that has existed in the 
Escalante River Basin for nearly a century. 
Defendant would have the matter resolved by simply 
classifying the water which plaintiff and her predecessors in 
interest have used from Alvey Wash these many years as "waste 
water." Once the return flows are classified as waste water, 
the issue is decided so far as defendant is concerned. After 
all, as defendant views the law, no one can obtain any rights in 
waste water. But the issue is more complicated than that. The 
water seeping and flowing into Alvey Wash from the land flood 
irrigated with defendant's water was not "waste" water in any 
sense in which that word is normally used. We are not dealing 
solely with runoff from one field to another but, rather, with 
seepage into the ground that replenishes a ground water system 
that seeps up in the bed and out of the banks of Alvey Wash. 
The water involved here was the natural product of an irrigation 
system using open canals and ditches to convey water and of the 
flood irrigation method used. That was the only method of 
irrigation available when defendant made its first appropriation 
in 1875. The surface and underground return flows from 
defendant's irrigation which found their way into Alvey Wash 
were a necessary by-product of defendant's irrigation system and 
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then-existing irrigation technology. Morebver, this Court has 
never recognized a distinction between the appropriation of so-
called "wasteff water from natural streams and the appropriation 
of other water from natural streams. McNaughton v. Eaton, 121 
Utah 394, 242 P. 2d 570, 574 (1952). Alvey Wash is a natural 
stream, and plaintiff's appropriation is from a natural stream. 
We are not dealing with appropriation of water running from one 
farmer's field to another farmer's field. 
Now, changes in irrigation technology have made it possible 
for the defendant to substantially increase its irrigation 
efficiency by changing its entire system of delivering water to 
its shareholders to a pressurized sprinkler system entirely 
enclosed in pipes.6 This reduces the amount of water which once 
6The trial court adopted as a conclusion of law that the 
"Defendant is not legally responsible to police the use of water 
after it delivers to each of its shareholders said shareholders1 
adequate share of the available water and is not liable to the 
plaintiff for any use made of the water by any of said shareholders 
after the water is so delivered." Even if that statement were 
correct, it does not relieve the defendant of liability for the 
injury caused the plaintiff as a result of the defendant's change 
from a flood to a sprinkler irrigation system. As the owner of the 
sprinkler system and rights to the water distributed through the 
system, defendant must bear the responsibility for the consequences 
of the change in the method of using the water. 
Moreover, defendant has exhibited sufficient control over its 
shareholders' use of the water distributed through the irrigation 
system so that it necessarily is responsible to police its 
shareholders' use and for the consequence of its shareholders' use. 
Defendant has exclusive control over the measurement and 
distribution of all water in its irrigation system. Defendant 
determines for its shareholders the size of sprinkler nozzles and 
the number of nozzles that can be used. Defendant has required 
that its shareholders submit Water Use Plans describing the layout 
and number of riser valves, the number and size of sprinkler 
nozzles used, the number of shares used, and the acreage to be 
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returned to the Escalante Basin river system through Alvey Wash, 
In short, defendant's users now require about 25% less water to 
irrigate the same number of acres irrigated before change in the 
system. What is to be done with that 25% saved water is the key 
to this case. Defendant wants to keep it to itself and expand 
the acreage watered by its members while ignoring the loss to 
downstream users. While increasing the irrigation efficiency 
and the use of water-saving technology is desirable, the harmful 
side effects cannot be ignored. Otherwise, upper appropriators 
on a river system, through the use of existing and future 
technology, may be able to substantially reduce or entirely 
eliminate the return flows to lower appropriators. Under such 
circumstances, an appropriator!s location on the river system 
will determine whether that appropriator will have water 
available for diversion. Because changes made by one user can 
affect the rights of others, the law cannot and does not blindly 
promote efficiency without regard to the effects on others. 
irrigated. It has also required that a new Water Use Plan be filed 
with defendant when any change in use is made by a shareholder. 
Defendant has exercised significant control over the method and 
manner of irrigation by its shareholders. Under the circumstances, 
it cannot disclaim responsibility for its shareholders1 use of the 
water it supplies. Accordingly, the trial court erred in 
concluding otherwise. 
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B. A proper balancing of upper and lower user's interests 
requires that the upper users replace losses caused to 
lower users as a result of the implementation of new 
technology, 
A proper balance between promoting efficiency and the 
interest of other users can only be effected by a rule that 
requires the user implementing efficiency-enhancing technology 
to make up any losses caused to other users as a result. Such 
a rule insures that only technology that actually enhances 
overall efficiency will be implemented. 
For instance, a portion of the increase in defendant's 
efficiency in this case comes from a reduction in the flows in 
Alvey Wash which were diverted by the plaintiff and used by her 
to irrigate her land. To the extent that defendant now has 
water for more acreage because plaintiff has water for less, 
there is no real increase in efficiency from the standpoint of 
the Basin as a whole. There was only a shift of irrigated acres 
from plaintiff to defendant. In cases where the technology 
increases one user's efficiency only to the extent that it 
causes corresponding loss in efficiency to other users in the 
system, the technology merely shifts water, giving the 
appearance of increasing efficiency without any real gain. The 
law should discourage the use of technology that merely shifts 
water. This can be accomplished by requiring that users 
implementing changes make good any resulting loss to the other 
users. This assures that users will not implement a change 
unless the change will actually increase efficiency as opposed 
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to merely shifting the acreage being irrigated from one user to 
another. 
Fortunately, in this case the increase in efficiency as a 
result of the change to the sprinkler irrigation system is much 
greater than the loss to plaintiff or the other Alvey Wash 
users. Thus, all users can be accommodated and defendant can 
still be very substantially benefitted by the change in 
technology. All can be winners if the correct rule of law is 
fashioned. All agree that the change here involved resulted in 
at least a 25% increase in efficiency to defendant. To replace 
the water lost to plaintiff would generally take about 1 to 1 
and 1/2% of the water which the Irrigation Company takes from 
the Escalante River, and replacement of the loss to the other 
Alvey Wash users would amount to only another 6% of the* water 
available to defendant as a result of the change to sprinkler 
irrigation. Consequently, the increase in efficiency (25%) 
exceeds the total losses to all users by 17 to 18%. Even after 
making up the losses caused by the change in method of using the 
water, the Irrigation Company will still have more water for 
more acreage than before the change. 
Though this analysis is not expressly reflected in the 
cases, it is implicit in the Utah cases dealing with disputes 
between lower users and upper users. The concern for the 
interests of lower users in the face of the upper users1 
implementation of efficiency-enhancing technology has prompted 
this Court to protect the lower user's interest in similar 
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cases. Piute Reservoir & Irrigation Co. v. West Panguitch 
Irrigation & Reservoir Co., 364 P.2d 113 (Utah 1961); East Bench 
Irrigation Co. v. Desert Irrigation Co., 271 P.2d 449 (Utah 
1954); see Provo Bench Canal and Irrigation Co. v. Linke, 296 
P.2d 723 (Utah 1951). The technology by which the upstream 
users were increasing their efficiency in these cases related to 
water storage instead of a pressurized sprinkler irrigation 
system, but the analysis used by the court applies just the 
same. 
East Bench Irrigation Co. v. Desert Irrigation Co., 271 
P. 2d 449 (Utah 1954), correctly confirmed the commitment of the 
law in this State to equitably preserving the interests of all 
users on a water system. In East Bench the upper users on a 
river system wanted to increase the efficiency of their 
irrigation system through the use of a reservoir. The lower 
users protested that the change would reduce the amount of 
return flows available for them to divert. This Court began its 
analysis by recognizing the hydrological fact that much of the 
irrigation water used by upper users finds its way back into the 
river system by surface flow and underground seepage, so that 
"much of the water of [a] river system is used over and over for 
irrigation." ^d. at 452. The court also recognized the 
hydrological fact that changes in place or manner of use by 
upper users can have substantial effects on the water available 
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to lower users.7 Based on these hydrological facts, the court 
adopted rules for balancing the upper users' right to increase 
the efficiency of their irrigation methods with the rights of 
the lower users to continue to divert water as they had 
historically under the circumstances presented there. 
First, the court firmly took the position that the lower 
appropriators' water rights were vested rights entitled to 
protection from diminution by changes implemented by upper 
users. The court held that the lower users "have a vested right 
to the use of all of the water which would, be available for 
their use without the . . . changes." _Id. at 453-454. 
Thus a change in the place of diversion or the place 
or nature of use or a combination of such changes 
cannot be made if the lower users, whether prior or 
subsequent to the rights of the parties making the 
change, will thereby be deprived of the use of water 
which they would have had under the use which the 
upper appropriators made before the change. Such a 
change would enlarge the rights of the upper 
7The defendant Irrigation Company did not file any change 
application pursuant to Section 73-3-3, Utah Code Annotated, 
seeking authorization for this change. It is submitted that this 
is a type of change that required authorization under this statute 
and the change to the pressurized sprinkler system was therefore 
not lawful. Had the statutory procedure been followed, it is 
likely that protection of Alvey Wash users would have been imposed 
as a condition. The State Engineer's Office having jurisdiction 
over matters in the Escalante Basin responded to an inquiry made by 
the Irrigation Company in letter dated January 10, 1986: 
It is known that when the New Escalante Irrigation Co. 
went to sprinkler systems that it diminished the reflow 
into Alvey Wash and based on this premise it might be 
understood that the flow from Alvey Wash must now be 
further supplemented from irrigation company shares. 
(Exhibit 29, p. 3, proffered but not admitted.) 
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appropriators and impair the vested rights of the 
lower users because their rights were established on 
the basis that no such enlargement or changes of use 
would be made after the lower users had perfected 
their appropriation . * . . Id* at 455* 
Second, the court flatly rejected the upper users' claim 
that they had the right to consume all of the water which they 
were entitled to divert on their land under their water rights. 
M . at 456. 
And finally, while acknowledging the upper users1 right to 
increase the efficiency of their irrigation system, the court 
required the upper users to make up any reduction in flows to 
the lower users resulting from the changes made to achieve the 
increase in efficiency. Id. at 458. 
This requires that the vested rights of the lower 
users shall not be impaired by such changes either by 
reducing the flow of water . . . or by changing the 
time of such flow to their detriment. It requires the 
same flow of water . . . as long as such change shall 
be in operation as would have flowed . . . under the 
same diversion works and systems in operation prior to 
the changes, while irrigating the same land . . . and 
growing the same kind of crops as were grown prior to 
the change . . . . Ld. at 453. 
The court in East Bench rightly balanced the upper users' 
interest in implementing efficiency-producing technology with 
the lower usersf interests in maintaining their traditional 
level of diversions in the same way plaintiff would have the 
Court balance those same competing interests in this case. The 
Irrigation Company should be permitted to increase the 
efficiency of its irrigation system, but it must replace the 
water lost by the Steed Family as a result. 
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C. There is no rational basis for making the 
determination of the lower user's right based on the 
classification of the water as "waste water" or based 
on the location of the place of diversion. 
It is acknowledged that the cases before East Bench contain 
broad statements to the effect that lower users cannot obtain 
rights in an upper user's waste water or return flows. Those 
cases, however, were not required to address the question of 
balancing overall interests in a river system in such manner as 
to permit technological advances while at the same time 
preserving historical rights. In East Bench and subsequent 
cases, this Court refused to apply the broad rule stated in the 
earlier cases, recognizing that there are circumstances under 
which a downstream user's rights in return flows of an upper 
user will indeed be protected. This is significant, both 
because it shows that the statements made in the old waste water 
cases applied to limited factual situations were too broad to 
apply as a general principle and because it points to the 
existence of other exceptions should the circumstances warrant. 
Courts in other western states have held precisely that 
protection is extended to lower users on the same river system. 
For example, in Mannix & Wilson v. Thrasher, 95 Mont. 267, 26 
P.2d 393 (1933), the court protected a lower user's right to 
return flows transported from one stream to another as a result 
of the upper user's appropriation. In that case a mining 
company was transporting water from one stream (Gold Creek) 
through a ditch to a place where it was used for placer mining 
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and then released into another stream (Pioneer Creek). 
Subsequently, lower users appropriated the return flows that 
found their way into Pioneer Creek. The Supreme Court of 
Montana approved a lower court decree requiring the mining 
company to continue to release the water it was diverting from 
Gold Creek into Pioneer Creek: 
When the [lower] appropriations were first put to use, 
it was the practice of the miners, never changed, to 
release the water after use to the channel of Pioneer 
Creek. The obligation put upon the mining companies 
by the decree was that after using the water for the 
purpose and at the place for which it was appropriated 
to return it immediately to the channel of Pioneer 
Creek . . . . 
* * * 
The intention . . . of the decree [is clear] : 
Pursuant to familiar law the miners were restrained 
from changing the place or manner of use of water to 
the detriment of subsequent appropriators. 
Id. at 374-75. 
Thus, western water law has long recognized that downstream 
users rightly may rely upon stream conditions as they may find 
them when their appropriation is made, and the law of Utah has 
specifically required that downstream users be protected. 
CONCLUSION 
The whole fabric of water use in this State is woven on the 
principal pattern that, particularly in this arid region, water 
in a river system must be reused in a manner to benefit all upon 
the system and that no one can be permitted to take advantage by 
reason of position on the stream or date of appropriation. 
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Water in this state sensibly must be "used over and over for 
irrigation." East Bench Irrigation Co. v. Deseret Irrigation 
Co., 271 P.2d 449 at 452 (Utah 1954). The Court is here 
respectfully requested to clarify the law of this State to avoid 
any question, such as may have existed in the mind of the 
District Court, that when new technology impacts long-
established patterns of water use just and fair accommodation 
must be made to permit benefit to all and avoid damage to any. 
We do not here ask for a decree requiring the defendant "to 
continue to divert Escalante River water," as the District Court 
appears to perceive as shown by its judgment. If the defendant 
chooses to abandon its rights to divert Escalante River Water, 
then that water is available for plaintiff or others to 
appropriate and to apply pursuant to statutory procedure for 
authority to use the water. Nor do we ask, again as the 
District Court seems by the language of its order to have 
misperceived, that the defendant be "required to use the water 
for irrigation purposes so as not to reduce the amount of the 
historic return flow or seepage." We do not attempt to block 
the technological advancement of a pressurized irrigation 
system. But, we do ask that a small proportion of the 25% of 
the water saved by that advance in technology be utilized to 
protect the rights of users who have depended on that water for 
three quarters of a century. 
It is respectfully requested that the judgment of the 
District court be reversed and that it be directed to enter a 
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decree (1) that the Steed Family does have a vested right to the 
use of all of the water which would have been available for use 
without the change, (2) requiring the Irrigation Company to 
compensate for past losses, and (3) requiring the Irrigation 
Company to make up future reductions in the Steed diversions 
from Alvey Wash that result from the change by supplying 
additional water through its pipeline system or otherwise. 
The decree proposed by the Steed Family provides that in 
each year sufficient water be supplied by defendant to meet, 
together with the flow naturally occurring in that year, the 
historical average flow in Alvey Wash. The proposed form of 
decree is included as an addendum. 
Respectfully submitted. 
DATED this 27th day of April, 1990. 
BULLOCK S^^^DINER 
Attorneys for Plaintiff/Appellant 
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR GARFIELD COUNTY, 
STATE OF UTAH 
THE ESTATE OF PAUL STEED, 
through its Administratrix 
MARY KAZAN, 
Plaintiff, JUDGMENT AND DECREE 
-vs- CIVIL NO. 3179 
NEW ESCALANTE IRRIGATION 
COMPANY, 
Defendant. 
This matter came before the above entitled court for trial, 
commencing June 15, 1989, with the Honorable Don V. Tibbs, Judge 
thereof, presiding. Plaintiff was represented by L. R. Gardiner, 
Jr. and Thomas R. Vuksinick, and Defendant was represented by Edward 
W. Clyde. This Court, having heard the testimony offered, reviewed 
the evidence received and the written memoranda submitted by both 
parties, and having entered its Findings of Fact and Conclusions 
of Law, 
Now ORDE RS , ADJUDGES AND DECREES that the water involved 
herein is diverted by the Defendant from the Escalante River under 
the Defendantfs water rights in the Escalante River; it is and has 
been conveyed from the Escalante River to the lands of the defendant's 
shareholders through the Defendant's irrigation system; it is and 
has been applied by the said shareholders to the irrigation of their 
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of seepage and run-off from the said irrigation. Alvey Wash is a 
natural water course and the seepage and run-off water which_reaches 
Alvey Wash is subject to reappropriation, but the plaintiff, as the 
reappropriator, did not acquire thereby a vested right to require 
the Defendant to continue to divert Escalante River Water under the 
Defendant's rights, nor to convey that water to its shareholders1 
lands. Plaintiff aquired no right by reason of said reappropriation, 
or otherwise, to require the Defendant and its shareholders to so 
use the water for irrigation purposes as to not reduce the amount 
of the historic return plow or seepage to Alvey Wash from said irrigation. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Plaintiff 
could aquire no right to the use of said return flow or seepage water 
as against the defendant or its shareholders by adverse use or estoppel. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Plaintiff's 
complaint seeking damages and a replacement order should be, and 
the same is hereby dismissed with prejudice and the Defendant should 
recover its costs incurred herein. 
DATED this 2 T day 
DftN^ V. TIBBS , 
DISTRICT JUDpE 
Judgment and Decree 
Case No. 3179 
August-1989 
CERTIFICATE OF MAILING 
I hereby certify that on the <2/ day of August, 1989, 
I mailed to the following the above and foregoing Findings and Judgment 
and Decree, postage prepaid from Manti, Utah : 
Edward W. Clyde, Attorney at Law, Suite 200 77 West SEcond South 
Salt Lake City, Utah, 84101 
L. R. Gardiner, Jr. 50 South Main Street, #800, Salt Lake City,Utah 
84144 
K^^^<^^??Ul^^-
Carole B. Mellor 
Manti, Utah 
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR GARFIELD COUNTY, 
STATE OF UTAH 
THE ESTATE OF PAUL STEED, 
through its Administratrix 
MARY KAZAN, 
Plaintiff, 
-vs-
NEW ESCALANTE IRRIGATION COMPANY, 
Defendant. 
This matter came before the above-entitled court for trial, 
commencing June 15, 1989, with the Honorable Don V. Tibbs, Judge 
thereof, presiding. 
Plaintiff was represented by L. R. Gardiner, Jr., and 
Thomas R. Vuksinick, and the Defendant was represented by Edward 
W. Clyde. 
The Court, having heard the testimony offered, reviewed 
the evidence received, and the written memoranda submitted by both 
parties, and being fully advised, now enters its Findings of Fact 
and Conclusions of Law: 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. 3179 
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FINDINGS OF FACT 
1. Mary Kazan is the administratrix of the Estate of Paul 
Steed. 
2. Defendant is a mutual water company, incorporated as a 
non-profit mutual water corporation under the laws of the State 
of Utah, with its principal place of business in Garfield County, 
State of Utah. Defendant has 1,661 shares of stock issued and 
outstanding. 
3. Plaintiff owns the following land located in Garfield 
County, State of Utah, together with the water rights appurtenant 
thereto. The land is described as follows: 
The Southeast Quarter of Section 34, Township 35 South Range 
3 East, Salt Lake Base and Meridian. 
4. Plaintiff's land and the lands of defendant's sharehold-
er in their natural state are for the most part arid and with 
little productive natural vegetation, and require irrigation to 
produce native or cultivated crops in paying quantities. 
5. The State Engineer cf the State of Utah filed a proceed-
ing in above District Court of the Sixth Judicial District, in 
and for Wayne County, State of Utah in a case entitled "In the 
Matter of the General Determination of the Pight to the use of 
Water, both Surface & Underground, for the Drainage Area of the 
Colorado River in Utah i Exclusive of the Green River and the 
Virgin River", Civil No. 435. In that proceeding the State 
Engineer proposed a decree,to the Court and in a Pre-Trial Order 
entered by the above Court in said matter, under date of July 27, 
1977, the Court in Article IV thereof, entitled "Confirmation of 
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Water Rights not Protested9 approved the proposed determination. 
The Court specifically ordered; 
It is ordered that the duty of water for irrigation purposes 
in the area encompassed within the Escalante Subdivision is 
fixed at 4 acre-feet per acre of land on an interlocutory 
basis. The State Engineer, or any interested water user, 
may petition this court at any time to request that the duty 
of water be raised or lowered. Any person filing such a 
petition shall give reasonable notice thereof to all counsel 
involved. . . ." 
6. Plaintiff's rights are set fortji in said Court-approved 
Proposed Determination under Certificate of Appropriation No. 235 
and Water USer Claims Nos. 3, 1272 and 1440, and are found at 
page 207 thereof. 
Defendant's rights are set forth in said Court-approved 
Proposed Determination under Water User Claims Nos. 21, 66, 88 
and 1200, which are found at pages 164, 181, 183 and 246. 
Defendant's said water rights under all claims are for the 
irrigation requirements of 2,712.28 acres, part of which is 
irrigated from other water rights owned by the defendant's 
shareholder users. 
7. Prior to 1970 all of the lands irrigated with water 
supplied by defendant were irrigated through the use of open 
canals, open ditches and flood-type irrigation. Beginning in 
1970 a small number of shareholders constructed small reservoirs 
or ponds and installed sprinkler irrigation systems supplied by 
their own small reservoirs or ponds and began to sprinkle, rather 
than flood irrigate, their lands. Thereafter, some others 
installed small ponds or reservoirs which supplied their own 
sprinkler irrigation systems. At the $nd of 1982 defendant 
converted its entire irrigation system to $ pressurized sprinkler 
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irrigation system and the open ditches, canals and small reser-
voirs previously used by its shareholders were abandoned. Since 
the beginning of the 1983 irrigation season all of defendants 
water has been distributed to its shareholders through its 
pressurized sprinkler system. The seepage and return flow, or 
run-off water, which is the subject matter of this lawsuit, was 
from water diverted by the defendant from the Escalante River and 
used for irrigation under its above identified rights. 
8. A pressurized sprinkler irrigation system is more 
efficient than a flood-type irrigation system, in the sense that 
a smaller amount of water distributed by sprinklers is required 
to irrigate the same amount of land irrigated by flood-type 
irrigation. 
9. Alvey Wash is located in the Escalante River basin and 
is tributary to the Escalante River, but enters the Escalante 
River 25 miles downstream from any of the plaintiff's points of 
diversion. The water naturally flowing in Alvey Wash varies. At 
times there are substantial flov-s in Alvey Wash and at other 
times portions of the wash are dry. 
10. The amount of water flowing in the Escalante River at 
the defendant's point of diversion varies from season to season 
in the same water year and also varies from year to year. 
11. No change applications have been filed by the defendant 
pursuant to Sec. 73-3-3, Utah Code Anno. 1953, as amended, since 
the order of the Court approving the State Engineer's Proposed 
Determination entered on July 27, 1977. 
5 
12. In the Pre-Trial Order in this natter the parties 
hereto acknowledged that the Court confirmed the water right not 
protested and then agreed that: 
. • .The court also set the duty of water applicable to the 
land involved in this action (both that of plaintiff and 
defendant's shareholders) at four acre-feet per acre on a 
trial basis, subject to the right of the State Engineer, or 
any interested party, to request that the duty of water 
applicable to the lands of plaintiff and defendant's share-
holders is reserved and that any liability defendant may 
have to plaintiff will be measured by such duty as the same 
is now established and by any change in duty that may be 
made as a result of the adjudication of a request to change 
the duty provisionally set in the July 27, 1977 Pre-Trial 
Order. 
13. The Escalante River is a natural water course which is 
tributary to the Colorado River. Diversions by the defendant 
irrigation company are the last diversions from the Escalante 
River for irrigation in the State of Utah. The unused waters 
flow to Lake Powell. 
14. The Alvey Wash is a natural water course which drains 
into the Escalante River approximately 25 miles downstream from 
the diversions by the defendant from the fscalante River and the 
diversion by the plaintiff from the Alvey Wash. 
15. There is no natural contribution of water to Alvey Wash 
from the Escalante River. The only Escalante River water which 
reaches Alvey Wash above the plaintiff's point of diversion, or 
otherwise, is the runoff and seepage water from diversions of 
water by the defendant from the Escalante River and the 
conveyance of said water through its system to irrigate the lands 
of its shareholders. Part of this water reaches Alvey Wash as 
run-off and seepage water from the said irrigation. 
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16. The lands historically irrigated by the shareholders of 
defendant from its diversions from the Escalante River partly 
drain into the Escalante River and partly drain into Alvey Wash. 
The lands irrigated through the defendant's system, which drain 
toward Alvey Wash, contribute run-off and seepage water to the 
natural flow of Alvey Wash. Natural surface run-off in Alvey 
Wash is sporadic. Flash floods periodically occur and produce 
large quantities of water, but the flood waters are laden with 
silt and only the waters available during the tail-end of the 
flood are suitable for and are used by plaintiff for irrigation. 
Alvey Wash is a gaining stream and those who use water from it 
generally maintain an earth-type dam completely across the wash. 
Defendant's water rights are as follows: 
(a) Defendant was awarded the right to use 40 c.f.s. of 
water from the Escalante River for irrigation by a decree 
entered by the Sixth Judicial District Court, in and for the 
County of Garfield, on the 25th day of June, 1919. That 
decreed water has a priority of 1875 and the water was 
initially used by direct flow diversion and was applied to 
the land by flood-type irrigation. The Hayes decreed right 
is covered by Water User (K.U.) Claim 1200. Two change 
applications have been filed thereon — and both were 
approved. One is Change Application a-1894. The other 
change^application is a-5317. It was filed on September 26, 
1967. Under that change defendant was permitted to store 
the said water in its reservoir now known as the Kide Hollow 
Reservoir. 
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(b) Defendant also filed Application to Appropriate No. 
11155, which was amended by Change Application a-2829 and 
certificated under Certificate No. 5003. Said application 
has a priority date of June 14 , 1939. The water therefor is 
diverted from the North Fork of the Escalante River and the 
approved application provides for Storage in the North Creek 
Reservoir of 1,165.58 acre-feet of water. The water is also 
used for irrigation. Said right i^ covered by W.U. Claim 21 
in the State Engineer's Proposed Determination at page 164. 
(c) Defendant also filed Application to Appropriate 
26833, which is certificated undet Certificate 6025, which 
permits the diversion of water from the Escalante River and 
the storage of that water in Wide Hollow Reservoir for the 
irrigation of 2,352.98 acres of land. Said right has a 
priority of April 8# 1955, and is covered by W.U. Claim 66 
in the State Engineer's Proposed Determination at page 181. 
(d) Defendant also filed Application to Appropriate 
33941 for the diversion of water from the Escalante River 
and storage in the Wide Hollow Reservoir. Said application 
was approved on June 29, 1962. Defendant elected to file 
W.U. Claim 88 in the pending general adjudication suit, 
pursuant to Section 73-3-16, Utah Code Anno. 1953, as 
amended. W.U. Claim 8 8 was duly filed and in combination 
with the other rights of the deffendant provides for the 
irrigation of 2,712.28 acres of Land, part of which is 
irrigated with supplemental water fifom other sources owned by 
various shareholders. 
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17. Plaintiff has three rights, all of which are for water 
from Alvey Wash. The earliest of the plaintiff's rights is based 
on Application 2497, Change Application a-133 and Certificate 
235. It appears in the Proposed Determination as W.U. Claim No. 
3 in the name of plaintiff's predecessor owner (Zelma Wilson). 
It has a priority of June 9, 1909 and is for the irrigation of 50 
acres, but under the Court's July 27, 1977 order approving the 
uncontested claims, the priority of this right as against other 
Alvey Wash users is contested. Said application was filed at the 
time when the only right of the defendant in the Escalante River 
was the 40 c.f.s. awarded by the 1919 Hayes Decree, and before 
any storage was constructed by the defendant on either North 
Creek or at the Wide Hollow site. The said Zelma Wilson also 
filed W.U. Claim 1272 for water from Alvey Wash for irrigation. 
Said claim is based on adverse use. The said Zelma Wilson also 
filed W.U. Claim 1440 for water from Alvey Wash to be used for 
irrigation. Said claim is also based on adverse use. The 
adverse use claim (W.U. 1272) was given a 1915 priority date by 
the Proposed Determination, and W.U. Claim 1440 was given a 1917 
priority. The two claims are for a total of ten acres of land. 
Under said three claims plaintiff, as against the Alvey Wash 
users, is entitled to divert 1.5 c.f.s. of water to irrigate 60 
acres of land. 
18. The other major users of water from Alvey Wash are as 
follows: 
(a) Thurman Spencer and wife. Their right is covered 
by W.U. Claim 1261 and has a Proposed Determination priority 
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of June 3, 1914, for the irrigation of 14.3 acres. Thurman 
Spencer also filed W.U. Claim 1262 for water from Alvey 
Hash. Said claim is based on Application 2074, Change 
Application a-180 and Certificate 363, with a priority of 
June 3, 1914, and is for irrigation of 13 acres. 
(b) Leo L. Wilson's right is represented by W.U. Claim 
1226. It is based on Application 2074, Change Application 
a-180 and Certificate 363. It hfts a priority of June 3, 
1914 and is for the irrigation of 19.1 acres. 
(c) McKay Bailey's right is listed under W.U. Claim 
1180, which at the time of the Proposed Determination was in 
the name of J. C. and Lillie Spencer. The Proposed Deter-
mination assigns a priority date of 1916 to said right (page 
204) . 
19. The 1909 priority of plaintiff under its W.U. Claim No. 
3, for water for 50 acres of land from Alvey Wash, as set forth 
in the Proposed Determination, is prior to the proposed priority 
of the other three irrigators from Alvey Wash, but the respective 
priorities are contested and the issues were reserved. At the 
trial plaintiff claimed the first priority. The rights claimed 
by plaintiff, which are based on adverse use, have proposed 
priority dates which are junior to the claimed rights and the 
proposed priorities of Leo Wilson and Thurman Spencer. 
20. Prior to the construction of the storage reservoirs on 
North Creek and at Wide Hollow, defendant diverted water from the 
Escalante River and it has been used directly on the 
shareholder's lands by flood-type irrigation. After the storage 
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reservoirs were constructed, water was diverted to and stored in 
the reservoirs and the stored water was used in addition to the 
available water used by direct flow. The quantity of water thus 
being applied by the defendant shareholders to their lands after 
the reservoirs were constructed was increased, 
21. In the early 1970s some of the shareholders in the 
defendant company constructed ponds and pumped therefrom into 
pressurized irrigation systems. In 1983 the open canal and ditch 
system of defendant were abandoned by the defendant company and 
all of its shareholders have, beginning in 1983, used water 
accruing under the defendant's rights through said pressurized 
pipeline system. The original canal had a capacity of 40 c.f.s. 
The sprinkling system has a capacity of 33 c.f.s. The balance of 
the 40 c.f.s. of water is stored for use later in the season, 
together with any water covered by subsequent applications, as 
set forth above. Every season since the sprinkling system was 
installed the defendant shareholders have utilized all of the 
water available to the defendant company under all of its rights, 
but they have applied less water in the Spring and more water has 
been utilized from the river and the reservoirs during the Summer 
season. The water available to the defendant company in the late 
Fall is generally inadequate to meet the needs of the 
shareholders to irrigate their lands and water use is curtailed. 
Available direct flow water is then diverted into the reservoirs 
and any available storage water is commingled therewith and the 
combined water is distributed in turns with some periods of total 
non-use. There is and has been no excess water resulting from 
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the sprinkling system, but the sprinkling system has permitted 
the available water to be applied to the land more efficiently. 
The use of the sprinkling system is approximately 25% more 
efficient than flood-type irrigation and has provided more late 
season water for the decreed lands. the sprinkling system was 
constructed at a cost of more than $2,000,000. 
22. Defendants sprinkling system which was constructed in 
1983 did not extend to all of the theretofore irrigated lands 
which had been irrigated through the open canal and ditch system. 
Some of said lands were upstream froin the sprinkling system. 
Others were located downstream from the sprinkling system, or 
were otherwise beyond it, with the result that shareholders have 
concentrated their acreage so that all of the irrigation is 
occurring through the sprinkling system. A higher percentage of 
the lands being irrigated now drain toward Alvey Wash, rather 
than toward the Escalante River. Also, the lands in the Alvey 
Wash drainage located below the sprinkling system, on which lands 
irrigation has been abandoned, have been replaced with land under 
the sprinkling system which now drain toward Alvey Wash above the 
plaintiff's point of diversion. 
23. All of the irrigators from Alv^y Wash have changed from 
flood-type irrigation to sprinkling systems. The plaintiff's 
lands are the farthest irrigated lands downstream on Alvey Wash, 
with the other irrigation users all diverting from Alvey Wash 
upstream from the lands of the plaintiff* 
24. Other than contributions by the natural drainage basin 
and contributions by way of run-off and seepage water from the 
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defendant's water rights diverted from the Escalante River, the only 
other water contributing to the flow in Alvey Wash was the overflow 
from a town tank of the Town of Escalante, That water heretofore in-
termittently flowed into Alvey Wash, but is nowdiverted by the Town 
into its sewage treatment facilities and it not now and will not be 
available to Alvey Wash in the future. Also, since the State Engineer 
proposed his decree in the early 1970 growth of Russian olive trees 
has developed in Alvey Wash above the Plaintiffs diversion. 
25. The amount of water available is Alvey Wash prior to the 
advent of the defendant's 1983 sprinkling system has varied from a 
low of approximately 330 acre-feet in 1977 to a high of 1,782 acre-feet 
in 1981. Since 1983 was a wet year, there was no water shortage and 
no measurements were taken. The wide variations in the amount of water 
available reflects the differences in the precipitation and climatic 
conditions and is a reflection of the wet-dry cyscles which normally 
occur. 
26. On July 25, 1977, this court adopted the uncontested rights 
as proposed by the Proposed Determination of the State Engineer. The 
rights of the defendant were uncontested and were thus among the rights 
confirmed. The rights of the users in Alvey Wash, including the rights 
of Plaintiff, were contested, as is more particularly shown by the 
said Pre-Trial Order. 
27. The water did not occur evenly in Alvey Wash throughout 
the season before the sprinkling system was installed and more 
water was available in the Spring of the year and relatively 
13 
smaller amounts were available in July and August. Plaintiff was 
able to divert 200 acre-feet during all of such years for which 
records have been kept (1971 through 1$82, inclusive). However, 
during the years prior to the sprinkling system, there were 
shortages during the Summer months. 
28. Since the construction of the new sprinkling system 
there has generally been 200 acre-feet, or more, of water yielded 
by Alvey Wash for irrigation by plaintiff, except for 1987. 
Specifically, the court finds that the waters were available as 
follows: In 1983 there was adequate water; in 1984 the total 
amount of water available to the above named irrigators from 
Alvey Wash was at least 582.7 acre-feet and at least 364.9 
acre-feet were delivered to the plaintiff; in 1985 the total 
water available was at least 472.6 acre-feet and the total 
delivered to plaintiff was at least 199,5 acre-feet; in 1986 the 
total water available was not measured but the total delivered to 
plaintiff was at least 200.3 acre-feet; in 1987 the total water 
available, and the amount delivered to plaintiff, was 162.2 
acre-feet. The commissioner's report on gauge measurements, 
which were not converted to acre-feet, show that more than 200 
acre-feet were delivered to plaintiff in 1988. The measurements 
do not reflect the water used during or at the end of flash 
floods. 
29. Plaintiff has no storage rights or storage facilities 
other than as a shareholder in the defendant company and is 
required to utilize the water in Alvey Wash as it occurs, result-
ing in the plaintiff, both before and after the sprinkling 
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system, receiving more water in April, May and June and less water 
in July and August. 
The Court finds that more water is needed during the hot, 
dry summer months than during the Spring of the year or the Fall of 
the year. 
From the foregoing Findings of Fact, the Court concludes: 
CONCLUSIONS OF LAW 
1. Alvey Wash is a natural water course. 
2. The water reaching Alvey Wash by way of seepage and 
run-off water from irrigation by the Defendant's shareholders, once 
it escapes from the shareholders land and finds its way to Alvey Wash, 
was subject to reappropriation in 1909, when the plaintiff's predecessor 
filed Application 2497, but such reappropriation did not carry with 
it any vested right to require the defendant company to continue to 
divert water from the Escalante River, nor to convey the water through 
its irrigation system and to restrict its use of the same, so that 
the historic flow to Alvey Wash would be maintained at its historic 
level, or at all, and Plaintiff has no right to require Defendant, 
or its shareholders, to use the said water so as to maintain the historic 
flow. 
3. The change, from flood-type irrigation to irriga-
tion through a sprinkler system is not a change in purpose of use 
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within the meaning of Section 73-3-3, Utah Code Anno. 1953f as 
amended. 
4. Defendant is not legally responsible to police the use 
of water after it delivers to each of its shareholders said 
shareholder's aliquot share of the available water and is not 
liable to the plaintiff for any use made of the water by any of 
said shareholders after the water is so delivered, 
5. A change in place of use within the irrigation company 
system is not a change in place of use requiring the shareholder, 
or the defendant, to file a change application under Section 
73-3-3, Utah Code Anno. 1953, as amended. 
6. During all of the time since Jul^ 27, 1977, the duty of 
water for the plaintiff's land was, and now is, four acre-feet 
per acre; the parties did not stipulate that the duty of water 
decreed in 1977 could be readjudicated i|n this proceeding, but 
the court in 1977 reserved that issue for future determination in 
the general adjudication suit, upon a petition filed in that suit 
and after notice to counsel for all of the) parties. 
7. Plaintiff's prayer for damages and for a replacement 
order should be denied and the complaint should be dismissed 
with prejudice, with costs to the defendanft. 
Dated this / £ day of , ^ / ^ ^ c p , 1989 
Judge Don V„ Tibbs 
Judgment and Decree 
Case No. 3179 
August-1989 
CERTIFICATE OF HAILING 
I hereby certify that on the Jc / day of August, 1989, 
I mailed to the following the above and foregoing Findings and Judgment 
and Decree, postage prepaid from Manti, Utah : 
Edward W. Clyde, Attorney at Law, Suite 200 77 West SEcond South 
Salt Lake City, Utah, 84101 
L. R. Gardiner, Jr. 50 South Main Street, #800, Salt Lake City,Utah 
84144 
^^^c^^^^fc-
Carole B. Mel lor 
Manti , Utah 
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IN THE SIXTH JUDICIAL DISTRICT COURT FOR GARFIELD COUNTY 
STATE OF UTAH 
THE ESTATE OF PAUL STEED 
through its administratrix 
MARY KAZAN, 
JUDGMENT AND DECREE 
Plaintiff, 
-v-
THE NEW ESCALANTE WATER CO., 
Defendant. 
Civil No. 3179 
This action came on for trial before the Court, Honorable 
Don V. Tibbs, District Judge, presiding, and the issues having 
been duly tried, the Court having entfered its findings of fact 
and conclusions of law, and a decision having been duly rendered 
in the Court's Memorandum Decision, 
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IT IS ORDERED, ADJUDGED AND DECREED that: 
A. During each month of each irrigation season hereafter, 
defendant shall deliver to the plaintiff in the manner herein 
provided that quantity of water determined as herein provided. 
1. Place and Manner of Delivery of Water. The water 
to be delivered to plaintiff pursuant to this 
decree shall be delivered at plaintiff's point of 
diversion in Alvey Wastji, or, if defendant elects 
to deliver the water through defendant's 
pressurized pipeline system, the water shall be 
delivered at the property line of defendant at 
that point where the defendant's existing 
pipeline delivering the water meets plaintiff's 
property line. Defendant may elect to deliver 
the required water either at plaintiff's point of 
diversion in Alvey Wash or through defendant's 
pressurized pipeline system, but it appears to 
the Court that delivery through the pressurized 
pipeline system is preferable, and that manner is 
recommended, though not required. All costs of 
delivering the water (f|or example, the cost of 
the pipeline to deliver the water to plaintiff if 
additional pipeline is required) shall be borne 
by the defendant. 
-2-
Quantity of Water To fle Delivered. The quantity 
of water to be delivered by defendant in each 
month shall be the difference between (1) the 
amount of water actually diverted by the 
plaintiff from Alvey Wash during the course of 
that month and (2) the lesser of (i) the 
historical average diversion by plaintiff for 
that month and (ii) the annual duty of water per 
acre applicable at the time of delivery, times 
sixty acres, allocated to that month as provided 
herein. Plaintiff shall be required to divert 
available water from Alvey Wash that is 
satisfactory for irrigation purposes to the 
extent necessary to meet its irrigation 
requirements. Should defendant elect to deliver 
the water required by this decree through its 
pressurized pipeline system, the amount of water 
to be delivered as provided herein may be reduced 
by defendant by 5%. This 5% reduction is allowed 
because delivery of the water through the 
pipeline will provide $ savings in water to the 
plaintiff of approximately 5%. 
-3-
Time of Delivery, the parties shall mutually 
measure and monitor plaintifffs diversions of 
water from Alvey Wash during each week of each 
month of the irrigation season beginning April 
1st and ending Octobep 31st. On each Friday of 
each month and on the last day of each month, the 
parties shall compare plaintiff's actual 
diversions to the minimum diversion set for that 
month by this decree + To the extent that the 
comparison shows that plaintiff is not receiving 
diversions from AlVey Wash in sufficient 
quantities to meet the minimum diversions set for 
that month by this decree, defendant will supply 
additional water to plaintiff at reasonable times 
and at reasonable quantities during the following 
week to compensate for the deficiency apparent at 
that time. If at the end of the month 
plaintiff's actual diversions from Alvey Wash, 
plus the water supplied by defendant under this 
decree, exceed the minimum diversions for the 
month as required in this decree, the excess, up 
to a maximum of the total quantity of water 
delivered by defendant during that month, shall 
be credited against the first deficiency accruing 
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thereafter that defendant is required to make up 
to plaintiff under this decree. If disputes 
should arise on occasion between the parties as 
to measurements of diversions or as to quantities 
of water delivered by defendant pursuant to this 
decree, the State Engineer shall monitor the 
measurements and delivery of water in accordance 
with this decree. 
Historical Average Diversion. For purposes of 
this decree, the historical average diversions by 
plaintiff for each monih of the irrigation season 
are: 
April 30.0 acre feet 
May 60J 2 acre feet 
June 61J1 acre feet 
July 57 J6 acre feet 
August 49J7 acre feet 
September 45 J6 acre feet 
October 22J4 acre feet 
Duty of Water, The term "duty of water" as used 
in this decree mean£ the annual irrigation 
requirement for crops in the area of Escalante, 
Utah, as determined |rom time to time by the 
Court in the General Adjudication proceeding 
pertaining to the Escalante River Basin in the 
6th Judicial District Court of Wayne County, 
State of Dtah, Civil Np. 435, and being entitled 
f,In the Matter of the General Determination of 
the Right to the Use pf Water, Both Surface and 
Underground, for the Drainage Area of the 
Colorado River in Utah and Exclusive of the Green 
River and the Virgin R^ver." The annual duty of 
water set by the Couirt in said proceeding as 
shown by the pretrial order entered by the Court 
on July 27, 1977, is A acre feet per acre, but 
that duty was by that order specifically stated 
to be on an interlocukory basis and subject to 
change by the Court on petition of any interested 
water user. For purpo$es of this decree, said 4 
acre feet per acre duty shall be utilized until a 
different duty may be determined in said General 
Adjudication proceeding. For further purposes of 
this decree, the duty pf water applicable at any 
pertinent time will be allocated by month over 
the irrigation season by multiplying the annual 
duty per acre applied to 60 acres by the 
following percentages £or the relevant month of 
the irrigation season as follows: 
April 
May 
June 
July 
August 
September 
October 
9. 
18. 
17. 
19. 
15. 
14. 
6. 
9% 
1% 
1% 
2% 
3% 
3% 
1% 
Illustration* By way of example, if in a 
hypothetical future irrigation season plaintifffs 
actual diversions in October were 10 acre feet 
and the annual duty set in the General 
Adjudication proceeding were 4 acre feet per acre 
per season, the amount of water that defendant 
would be required to deliver that month would be 
computed by first determining which is lessf the 
plaintiff's historical average diversions for 
October or the then exi$ting duty as allocated to 
October. The historical average diversion for 
October is 22.4 acre f^et. The amount of the 4 
acre foot per acre di^ ty allocable to October 
would be 14.6 acre feet (4 X 60 X 6.1%). Since 
in this hypothetical example the duty allocable 
to October would be less than the historical 
average for the montl), the amount of water 
defendant would be required to deliver would be 
the difference between f:he limit set by the duty 
(14.6) and the actual diversion (10), which would 
be 4.6 acre feet. The water would be delivered 
1 
21 
° during the month as the deficiency became 
|^| apparent as provided in paragraph 3 above. 
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"|| B. For damages sustained by plaintiff, plaintiff shall 
' recover of defendant the sum of §25,539.88, with interest 
°|| thereon from the date of this judgment at the rate provided by 
law. 
DATED this day of ^_, 1989. 
BY THE COtJRT 
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Honorable Don V. Tibbs 
District Judge 
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CERTIFICATE OF SERVICE 
This is to certify that the foregoing Judgment and Decree 
was served upon the defendant hereto by hand delivering a true 
copy thereof, this 3rd day of July, 1989, to the following 
counsel of record: 
Edward W. Clyde 
Steven E. Clyde 
CLYDE & PRATT 6 SNOW 
Suite 200 
77 West Second South 
Salt Lake City, Utah 84101 
Tab 4 
73-3-3 UTAH CODE ANNOTATED 
(In form as at pertinent times in this case. 
Subsequent ammendments not significant to issues here.) 
APPROPRIATION 73-3-3 
73-3-3. Change of place of diversion or use — Right to — Perma-
nent or temporary — Application — Contents — Investigation — 
Notice and hearing — Deposit to cover expenses — Finality of deci-
sion — Violation as misdemeanor — Exception as to replacement 
wells. Any person entitled to the use of water may change the place of 
diversion or use and may use the water for other purposes than those for 
which it was originally appropriated, but no such change shall be made 
if it impairs any vested right without just compensation Such changes 
may be permanent or temporarj Changes for an indefinite length of time 
with an intention to relinquish the original point of diversion, place or pur-
pose of use are defined as permanent changes Temporary changes include 
and are limited to all changes for definitely fixed periods of not exceeding 
one year. Both permanent and temporary changes of point of diversion, 
place or purpose of use of water including water involved in general adjudi-
cation or other suits, shall be made in the manner provided herein and 
not otherwise 
No permanent change shall be made except on the approval of an appli-
cation therefor by the state engineer Such applications shall be made upon 
blanks to be furnished bv the state engineer and shall set forth the name 
of the applicant, the quantity of water involved, the stre|am or source from 
which the appropriation has been made, the point on th^ stream or source 
where the water is diverted, the point to which it is proposed to change 
the diversion of the water, the place, purpose and extent of the present 
use, and the place, purpose and extent of the proposed use and such other 
information as the state engineer mav require The procedure in the state 
engineer's office and rights and duties of the applicants with respect to 
applications for permanent changes of po.nt of dnersion, place or purpose 
of use shall be the same as pro\ ided in this title for applications to appro-
priate water, but the state engineer mav, in connection with applications 
for permanent change involving onh a change in point of diversion of 660 
feet or less wane the necessitv for publishing notice of such applications 
No temporary change shall be made except upon an application filed in 
duplicate with the state engineer upon forms to be provided bv him which 
shall set forth the name of the water user, a description of his water right 
the nature and time of the change sought, the reason for the change, and 
such other information as the state engineer mav require The state engi-
neer shall make an investigation and if such temporary change does no4 
impair anv vested rights of others he shall make an order authorizing the 
change If he shall find that the change sought might impair such rights 
he shall give notice of the application to all persons whose rights mav be 
affected therebv and shall gwe them an opportunity to be heard before 
authorizing the change Such notice mav be given bv regular mail five davs 
before the hearing or bv one publication m a newspaper of general circula 
tion in the countv m which the original point of diversion or place of use 
is located five days before such hearing Before making an investigation 
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or giving notice the state engineer may require the applicant to deposit 
a sum of money sufficient to pay the expenses thereof. 
Applications for either permanent or temporary changes shall not be 
rejected for the sole reason that such change would impair vested right 
of others, but if otherwise proper, they may be approved as to part of the 
water involved or upon condition that such conflicting rights be acquired. 
Any person holding an approved application for the appropriation of 
wrater may in like manner, either permanently or temporarily change the 
point of diversion, place or purpose of use, but no such change of approved 
application shall affect the priority of the original application; provided, 
that no change of point of diversion, place or nature of use set forth in 
an approved application shall operate to enlarge the time within which the 
construction of work shall begin or be completed. The determination of the 
state engineer shall be final, unless an action to review his decision is filed 
within the time and in the manner provided by section 73-3-14. 
Any person who changes or who attempts to change a point of diversion, 
place or purpose of use, either permanently or temporarily without first 
applying to the state engineer in the manner herein provided, shall obtain 
no right thereby and shall be guilty of a misdemeanor, each day of such 
unlawful change constituting a separate offense, separately punishable. 
The provisions of this section shall not apply to the replacement of an 
existing well by a new well drilled within a radius of 150 feet from the 
point of diversion from said existing well, and no such replacement well 
shall be drilled except upon compliance with the requirements of section 
73-3-2S. 
Tab 5 
Annual Diversions, Acre-Feet 
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Tab 6 
Total Discharge, November—October 
Escalante River, Escalante, 1972-1987 
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Tab 7 
Double Mass (Cumulative) Curve 
Alvey Wash Div. vs. Esc. Riv. 1971-1987 
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11.4 Ac-Ft in Alvey Wash 
per 100 Ac-Ft in Escalante River 1985-1987 
3.4 Ac-Ft in Alvey Wash 
per 100 Ac-Ft in Escalante River 
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Tab 8 
Cumulative Flovu and PTecipitation 
Escalante, Utah, 1971-1987 
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